From: Smith, Peterj

To: Arling. Michelle; Berwald. Derek; Christensen, Carol; Davis, Kathy; Ellenberger. Jay; Evans, Elizabeth; Evans,
Jeff; Garrison, Scott; Guilaran. Yu-Ting; Hofmann. Angela; Huskey, Angela; Keaney. Kevin; Kiely. Timothy;
Maguire, Kelly; Pont, Richard; Thundiyil. Karen; Wingate, Diedra; Wyatt, TJ

Subject: FROM OMB: EO 12866/13563: Ag Worker Protection Standard (WPS) Revisions NPRM; EPA"s Response to
Interagency Comments - USDA response

Date: Friday, January 17, 2014 11:33:48 AM

Attachments: EPA Response---oce.docx

Importance: High

USDA just sent in a request for further refinement of the EA at 5.4.2.

Peter Smith
(202) 564-0262

From: Jones, Danielle [mailto:Danielle_Y_Jones@omb.eop.gov]

Sent: Friday, January 17, 2014 11:17 AM

To: Smith, Peterj

Cc: Hofmann, Angela

Subject: EO 12866/13563: Ag Worker Protection Standard (WPS) Revisions NPRM; EPA's Response to
Interagency Comments - USDA response

Hi Peter,

Attached are some recommended edits to Section 5.4.2 of the RIA from USDA. Please let me know
if you have any questions.

Best,
Danielle

Danielle Y. Jones
Policy Analyst | Natural Resource Environment Branch
Office of Information and Regulatory Affairs | Office of Management and Budget

Phone: (202) 395-1741 | djones@omb.eop.gov
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EPA Response: EPA appreciates the additional information.  However, the proposed edits do not quite correspond to EPA's analysis.  For example, the costs associated with the revisions to the WPS are not assessed in proportion to operating costs but in proportion to total sales.  EPA acknowledges that net farm income is likely negative, but we don't think it is a relevant piece of information and could easily confuse the discussion.  Raising the point may necessitate an explanation of how such farms remain in business if they are not run profitably and that would necessitate a discussion of the complexities of farm policies and support payments that often encourage actions that might give the appearance of poor financial decisions based only on an analysis of the crop production balance sheet (see response to Comment 1).



EPA intends to revise the section as follows.  These edits take into consideration Comment 3 (above) and a comment made in the interagency call that we should better explain the use of "averages" with more discussion of the range of costs that might be borne by the smallest farms (in terms of revenue from farm sales):
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USDA RESPONSE:  USDA appreciates the additional information.  However, the proposed edits are not quite accurate.  See edits below to fix the accuracy of the description.
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5.4.2	Impacts of Incremental Compliance Cost



EPA estimates the incremental cost for the various WPS farm sizes according to the methodology described in Section 5.1.  Per-entity unit cost is added to the per-worker cost times the number of workers.  Large-small WPS farms are assumed to employ one handler, on average, while medium-small and small-small WPS farms are assumed to rely on commercial applicators or the owner/operator to make pesticide applications.



Table 5.4-3 presents the number of WPS farms, average sales, and average annual incremental cost of the rule by farm size for all farm types.  Annual incremental costs are based on existing requirements in most areas of the country except for California.  As shown in Section 5.2.5, the incremental cost for an average small WPS farm in California is substantially less than the national average due to the regulatory baseline even accounting for the relatively higher number of workers per farm.  States in Texas and the Mountain West region are also expected on average to have incremental costs per entity less than the national average.



EPA calculates the impact of the rule as the percent of average sales revenue.  Over all types of small farms, the impact of the rule is 0.1 percent of average sales, which is not considered significant on average even though some farms will have larger impacts as a percent of sales and some farms will have smaller impacts as a percent of sales.  Only the very smallest farms, with average sales of less than $4,500 per year, may face impacts above one percent of sales.  The number of entities that may be impacted in excess of one percent of sales could be over 40,000, given the number of small-small establishments.  However, this is likely an overestimate of the number of farms impacted as it does not account for the nearly 5,000 small-small farms in California that would face average impacts well below the national average.  Nor does it account for over 14,000 farms that are primarily livestock operations and over 13,000 farms that are primarily field crop and forage producers whose employees are unlikely to engage in hand labor activities that would trigger WPS provisions.  Those farms are likely to bear little or no cost as a result of the proposed revisions.



Table 5.4-3.  Small Business Impacts, WPS Farms making pesticide applications

		

		All Small WPS Farms making pesticide applications

		Large-Small WPS Farms making pesticide applications

		Medium-Small WPS Farms making pesticide applications

		Small-Small WPS Farms making pesticide applications



		Number

		255,399

		124,960

		89,559

		40,880



		Average Sales

		$181,742

		$337,326

		$ 45,587

		$ 4,445



		Immediate Implementation



		Incremental Cost

		$ 147

		$ 231

		$ 110

		$ 81



		Percent of Sales

		0.1%

		0.1%

		0.2%

		1.8%



		Two-Year Delayed Implementation 1



		Incremental Cost

		$ 125

		$ 201

		$ 90

		$ 66



		Percent of Sales

		0.1%

		0.1%

		0.2%

		1.5%





Source:  Special tabulation, 2007 Census of Agriculture (NASS, 2008b); EPA calculations.

1 Training and Notification only.



It is also standard practice, when evaluating impacts per firm, to consider the revenues of the parent company, which may be involved in other activities than the one being regulated.  In that context, it is worth noting that farm income represents only a portion of total household income for small operations.  As noted in the preceding section, USDA reports that off-farm income accounts for 94 percent of income for farms making between $40,000 and $249,000 per year in farm sales and that off-farm income for vegetable and melon farms averaged over $55,000 per year (Ali and Lucier, 2011).  Thus, comparison of the rule costs to farm income alone will typically, and perhaps substantially, overstate the impacts on the smallest entities.  If, on average, farm income represents even 25 percent of household income, the smallest WPS farms total income is estimated to be about $17,800 per year.  This implies off-farm income of about $13,300, well below that reported by USDA (Ali and Lucier, 2011).  An incremental increase in costs of $81 per year as a consequence of the proposed rule, and assuming 20 pesticide applications each year over the 10-year period of analysis, represents about 0.5 percent of annual income and would not be considered significant.



EPA also examined the assumptions underlying the estimated cost to small-small farms in order to gain a better understanding of the impacts the rule would have on them.  There are likely two sources of overestimation in the estimated average impacts on small-small WPS farms.  First, is whether WPS training requirements will apply to small-small farms every year of a ten-year time period, which is an underlying assumption of the analysis presented in Table 5.4-3.  Less than 55 percent of small-small WPS farms used pesticides in 2007 (NASS, 2008b) and if these farms hire workers late in the season for harvest, they will only have to insure workers have received safety training if an application has been made.  Under this scenario, the incremental cost to small-small WPS farms would average under $60 per year.



A second source of overestimation also stems from the assumption that small-small farms employ workers on a permanent basis.  In fact, it is likely that labor is employed on a temporary basis, such as for harvest, and WPS requirements will not be applicable for pesticide applications made well before workers are hired.  For small-small farms, the hazard communication and notification requirements comprise a large share of the cost at $40 per year, based on 20 pesticide applications per year, as with the other categories of farms.   It is likely that small-small farms will make fewer applications per year on average when workers are or will be present and will thus have fewer occasions when they must generate information.  If small-small farms make only five applications per year for which hazard communication and notification are required (e.g., in the 30 days prior to hiring labor for harvest), the estimated incremental cost of the proposed rule is also less than $60 per year.  If training is conducted only when pesticide applications have been made and only five applications trigger the hazard communication and notification requirements, the incremental cost of the rule for small-small farms averages only $35 per year.



Given that, for small-small WPS farms, annual incremental costs, particularly hazard communication and notification costs, are likely overestimated on average and that total household income is substantially underestimated, EPA concludes that, even for the smallest WPS farms, the impacts of the proposed rule will on average  be less than one percent of the value of annual sales of agricultural productswould not have a significant impact.”




